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united States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,973 


GEORGE C. DREOS, 


Appellant, 


Vv. 


JOSEPH SITNICK, et al., 
Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court dismissing appellant's complaint for failure to state a cause of 
action. Jurisdiction for this appeal is derived from Section 1291 of 
Title 28 of the United States Code. | 


2 
STATEMENT OF CASE 


Appellant filed a libel action against appellees as a result of a false, 
wilful and malicious action filed by them, without reasonable or probable 
cause, against one of appellant's clients which claimed that appellant 
used improper methods in attempting to collect a debt and judgment— 
the debt had been in existence at the time of appellees’ action for 5 1/2 
years. Appellees immediately filed a motion to dismiss on the ground 


that appellant's action failed to state a claim because they were protected 


by absolute privilege since the defamatory charges occurred in a pleading 


of a judicial proceeding. After hearing argument on appellees’ motion, 
the Court took the matter under advisement and, subsequently, granted 
appellees’ motion. Appellant's notice of appeal was timely filed there- 
after. 


STATEMENT OF POINTS 


The Court erred in granting the motion to dismiss on the present 
state of the record. 


SUMMARY OF ARGUMENT 


A motion to dismiss is the equivalent of the common law demurrer 
and admits the truth of all well-pleaded allegations. In this case, appel- 
lant charged appellees with falsely, wilfully and maliciously defaming 
him without reasonable or probable cause in his capacity as a lawyer in 
a pleading filed in a judicial proceeding — he listed four items that he 
considered defamatory. Under the established rule, the Court must 
accept the allegations as true, and, in the light of the authorities, its 
ruling was clearly erroneous for two reasons — (1) the allegations of 
falsity, maliciousness, and absence of probable cause take the case out 
of the general rule of privilege and (2) even assuming that pertinency 
and materiality are the overriding tests today, there is a serious ques- 


tion whether the defamatory matter is pertinent or material. 


3 
ARGUMENT 


This Court recognizes the rule that, under a motion to dismiss, 
well-pleaded allegations are considered as true — see United Transport 
Serv. v. National Mediation Board (1949), 79 F.2d 446, 79 US. App. D.C. 
15; Machado v. McGrath (1951), 193 F.2d 706, 90 U.S. App. D.C: 70; 
and Pauling v. McElroy (1960), 278 F.2d 252, 107 U.S. App. D.C. 372. 
Accordingly, appellant's allegations that the pleadings were defamatory, 


false, wilful and malicious, and without reasonable or probable ‘cause, 


must be taken as true. 


It, then, becomes the question of determining whether there is an 
absolute privilege for defamatory matter made in the course of a judicial 
proceeding when it is made falsely, wilfully and maliciously, and without 
reasonable or probably cause, simply because it may be pertinent or 
material to the pleading that contains it. Without citing authority, good 
morals would seem to protest against such a rule. Compare the fact 
that the law still recognizes actions for malicious prosecution and 


malicious abuse of process. 


When we go to the authorities, we find that they support an action 
based on the allegations of the complaint in question. The leading 
authority is White v. Nicholls, et al., 3 Howard 266, 11 L. Ed. 591 


——e 


(Opinion by Mr. Justice Daniel). It states the following: 


‘We have thus taken a view of the authorities which treat of 
the doctrines of slander and libel, and have considered | 
those authorities particularly with reference to the distinc- 
tion they establish between ordinary instances of slander, 
written and unwritten, and those which have been styled | 
privileged communications; the peculiar character of which 
is said to exempt them from inferences which the law has 
created with respect to those cases that do not partake of 
that character. Our examination, extended as it may seem 
to have been, has been called for by the importance of a 
subject most intimately connected with the rights and happi- 
ness of individuals, as it is with quiet and good order. The 
investigation has conducted us to the following conclusions, 
which we propounded as the law applicable thereto. 

1. That every publication either by writing, printing, or 
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pictures, which charges upon or imputes to any person that 
which renders him liable for punishment, or which is calcu- 
lated to make him infamous, or odious, or ridiculous, is 
prima facie a libel, and implies malice in the author or pub- 
lisher toward the person concerning whom such publication 
is made. Proof of malice, therefore, in the cases just 
described, can never be required of the party complaining 
beyond the proof of the publication itself: justification, ex- 
cuse or extenuation, if either can be shown, must proceed 
from the defendant. 2. That the description of cases recog- 
nized as privileged communications, must be understood 

as exceptions to this rule, and as being founded upon some 
apparently recognized obligation or motive, legal, moral, 
or social, which may fairly be presumed to have led to the 
publication, and therefore prima facie relieves it from 

that just implication from which the general rule of law is 
deduced. The rule of evidence, as to such cases, is accord- 
ingly so far changed as to impose it on the plaintiff to re- 
move those presumptions flowing from the seeming obliga- 
tions and situations of the parties, and to require of him to 
bring home to the defendant the existence of malice as the 
true motive of his conduct. Beyond this extent no presump- 
tion can be permitted to operate, much less be made to 
sanctify, under the protection of legal form. We conclude 
then . . . that proof of express malice in any written publi- 
cation, petition, or proceeding, addressed to such tribunal, 
will render that publication, petition, or proceeding, libel- 
lous in its character, and actionable, and will subject the 
author or publisher thereof to all the consequences of 

libel. And we think that in every case of a proceeding like 
those just enumerated, falsehood and the absence of 
probable cause will amount to proof of malice.” 


This case was followed by Nalle v. Oyster, 230 U.S. 165, 33S. Ct. 1043, 
57 L. Ed. 1439, which, after quoting White v. Nicholls, et al., statement 
that "in every case of a proceeding like those just enumerated, false- 


hood and the absence of probable cause amounts to the proof of malice," 
stated: 


"The defendants, having demurred to the count in question, 
necessarily admit the truth of the facts stated in it, so far 
as they are well pleaded. Among the facts so pleaded are 
malice, falsehood and the want of probable cause; and the 
averment of these facts is not negatived or qualified by 
anything else that appears in the count. . . . Moreover, 
there is nothing to rebut the averment of falsehood and the 
absence of probable cause." 
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The above cases were followed by Young v. Young, 18 F. 2d 807, 57 App. 
D.C. 157, which expressly acknowledges the authority of White v. Nicholls, 
et al. and Nalle v. Oyster. Brown v. Shimabakuro, 118 F, 2d 17, 73 App. 
D.C. 194, cites Young v. Young as one of its authorities. While Young v. 
Young and Brown v. Shimabakuro allow a qualified privilege for defamatory 
matter that is pertinent and material] to a pleading, they do not purport to 
change the rule laid down by White v. Nicholls, et al. and Nalle v. Oyster, 
and, of course, they cannot do so. Accordingly, they can only be reconciled 
with the White and Nalle cases on the basis that the allegations in the later 
cases did not contain all of the ones required by White and Nalle, to wit: 
falsity, malice, and the absence of probable cause -- appellant's complaint 


contains all of them. 


Assuming, on the other hand, that the test of pertinency and materi- 


ality have become the overriding ones in a case of the kind involved herein, 


it is respectfully submitted that the Court erred under such a test, also, 


because it is the universal rule that 


"a complaint should not be dismissed for insufficiency unless 
it appears to a certainty that plaintiff is entitled to no relief 
under any state of facts which could be proved in support of 
the claim.’ — See Moore's Federal Practice (2nd Ed.), Vol. 
2, Section 12.08, p. 2245. 
Therefore, it becomes a question of determining whether the allegations 
alleged as defamatory are sufficiently pertinent and material to justify the 


lower court's dismissal. 


The first question is whether appellees' complaint states a cause of 
action because it is hard to believe that merely stringing words together 
and calling it a complaint establishes a pertinent and material pleading. 
It is respectfully submitted that appellees' complaint does not state a cause 
of action because, first, it does not seem reasonable that a claim of inva- 
sion of privacy can be predicated on publication of matter in the public 
domain. It is not refuted that the letter to the President of Texaco, Inc. 
stated matters on record inthe judgment of the Municipal Court for the District of 
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Columbia; this is not a case where a letter is sent to a debtor's employer 
prior to legal proceedings. There is not a case in any jurisdiction in the 
United States that even discusses a situation based on a letter after 


judgment. 


It is, also, ironic, in the face of their plea of privilege, that, in 
paragraph 9 of their complaint, they use the charge that appellant insti- 
tuted certain legal proceedings in an effort to collect a judgment for his 
client -- all of them provided for by the Rules of the Municipal Court for 
the District of Columbia. Accordingly, appellees’ complaint must stand 
or fall on the allegations that appellant made telephone calls and write 
letters to appellee Agriesti in an attempt to collect a debt and judgment 
owed to a client. Such actions are the duties of a lawyer in such a situ- 
ation, and he would be derelict to his client if he did not do so. It is not 
alleged that there was anything unusual about the telephone calls or 
letters; at most, it says that they were numerous — this could mean 
three or more. It is, of course, revealing that no charges of impropriety 
were made as to this aspect of appellant's actions until it became clear 
that the judgment was to be enforced. 


Even aside from considering appellees’ complaint as a unity, are 
the individual allegations of (a) invasion of privacy, (b) malicious 
methods of collecting debts, (c) were performed wantonly . . . and 
maliciously, and (d) his private relations with his lessor were invaded, 
made out? It is submitted that none of the allegations are so clearly 
pertinent and material as to justify the lower court's ruling. In more 
particular, it is strongly urged that the allegations relating to invasion 
of privacy are not pertinent or material. Not only is no basis for invasion 
of privacy shown, the State of New York whose law would control the 
letter in question does not recognize an action for invasion of privacy on 
the basis of such a letter — see Roberson v. Rochester Folding Box Co., 
171 N.Y. 538, 64.N.E. 442; Ross v. MacFadden Publications, 22 N.Y. S. 


2d 519, 174 Misc. 1019; and Kimmerle v. New York Evening Journal, 
262 N.Y. 99, 186 N.E. 217. 
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In addition, it is not quite understood from the title and contents 


of the complaint whether it is simply alleging a complaint for invasion 
of privacy or whether it is a double-barrelled one for both (1) invasion 
of privacy and (2) some esoteric injury to his emotional state; however, 
if it includes the latter, it certainly does not allege any special physical 
complaint, except that which most chronic debtors must feel when con- 
fronted with the prospect of being compelled to pay a just debt, namely, 
jitters and nausea. When it is considered that the Federal Government 
had a tax lien filed in 1961 against him in the U. S. District Court for the 
District of Columbia in the amount of $1,252.94, it makes one wonder 
whether his physical complaints do not stem in part from that debt, also. 


CONCLUSION 


In conclusion, it is respectfully submitted that, on whatever basis 
this appeal is considered, the ruling of the lower Court must be reversed. 
If, however, it is determined that the ruling is proper, it is prayed that 
it will be remanded with instruction to grant appellant leave to'amend 
his complaint to allege an invasion of his privacy or such other claim as 


he deems proper. 


GEORGE C. DREOS 


1500 H Street, N. E. 
Washington, D. C. 


Appellant, Pro Se 


Complaint for Libel, Filed January 16, 1962 


Exhibit to Complaint (Complaint for Physical 
Pain, Mental Anguish, and Invasion of 
Privacy, Suffered from Coercive and 
Malicious Methods of Collecting Debt, 
C.A. No. 25-62, Filed Jan. 4, 1962 ) 


Motion to Dismiss Complaint, Filed January 19, 1962 
Opposition to Motion to Dismiss, Filed January 31, 1962 
Exhibit to Opposition (Letter from Mr. George C. 
Dreos to Mr. James W. Foley, President, 
Texaco, Inc., dated December 21, 1961) 


Order Granting Defendants' Motion to Dismiss the 
Complaint, Filed February 15, 1962 


Notice of Appeal, Filed March 7, 1962 


JOINT APPENDIX 


[Filed Jan. 16, 1962] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE C. DREOS 
1500 H Street, N. E. 
Washington, D. C. 


vs. * CIVIL ACTION NO. 178-62 


JOSEPH SITNICK 
401 - 3rd Street, N. W. 
Washington, D. C. 


and 


MICHAEL AGRIESTI 

c/o Parkway Texaco, Inc. 
1765 New York Avenue, N. E. 
Washington, D. C. 


COMPLAINT FOR LIBEL 

1. Plaintiff is a domiciliary of the State of Maryland and engages 
in the practice of law in the District of Columbia. Defendants Sitnick 
and Agriesti are domiciliaries of the State of Maryland and engage in the 
practice of law and operate a business in the District of Columbia, 
respectively. The amount in controversy exceeds three thousand dol- 
lars ($3000.00) exclusive of interest and costs. : 

2. On January 4, 1962, Civil Action No. 25-62, pieciead by defend- 
ant Sitnick and naming defendant Agriesti as plaintiff, was filed in this 
Court, and the attached copy thereof is made apart of this proceeding. 

3. Although plaintiff herein was not made a party- -defendant or 
named in the said complaint, the acts attributed to defendant's attorney 
and agent therein were performed by him, and his identity can easily be 
determined therefrom. 

4. The charges in the said complaint that the acts mentioned 
therein constituted (a) an "invasion of privacy", (b) malicious methods 


of collecting debts, (c) were performed "wantonly ... and maliciously", 
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and (d) "his private relations with his lessor were invaded", were falsely, 
willfully and maliciously made without reasonable or probable cause, 


injured plaintiff herein in his professional capacity as a lawyer, and 


hold him up to public scorn, contempt and ridicule. 
WHEREFORE, the premises considered, plaintiff prays for judg- 
ment against both defendants, individually and severally, of one hundred 


thousand dollars ($100,000.00) compensatory damages, fifty thousand 
dollars ($50,000.00) punitive damages, and costs of this action. 


/s/ George C. Dreos 
GEORGE C. DREOS, Pro se 
1500 H Street, N. E. 
Washington, D. C. 

Plaintiff demands a jury trial for all issues of fact herein. 


/s/ George C. Dreos, Plaintiff 


EXHIBIT TO COMPLAINT 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MICHAEL AGRIESTI 
6009 Reamy Drive, S. E. 
Washington 23, D. C., 


Plaintiff, . 
vs. * Civil Action No. 25-62 


CONTINENTAL BAKING EMPLOYEES $ 

FEDERAL CREDIT UNION, a corporation, : [Filed Jan. 4, 1962] 
2301 Georgia Avenue, N. W. : 

Washington, D. C., 


Defendant. 


COMPLAINT FOR PHYSICAL PAIN, MENTAL ANGUISH, 
AND INVASION OF PRIVACY, SUFFERED FROM COERCIVE 
AND MALICIOUS METHODS OF COLLECTING DEBT 


1. The amount claimed is in excess of $3,000.00 and is within the 
exclusive jurisdiction of this Court. 

2. Plaintiff is the principal stockholder in Parkway Texaco, Inc., 
a corporation, which is engaged in the operation of a gasoline station in 
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the District of Columbia and has been so engaged for a period of approxi- 
mately nine months under a lease agreement with the Texaco Company, 

a national producer and distributor of gasoline and allied products, such 
lease being renewable from year to year. 

3. Defendant is a Federal Credit Union. 

4. On July 8, 1956, plaintiff borrowed from the defendant the sum 
of $1,625.00, secured by chattel mortgage on an automobile. : 

5. On August 22, 1961, defendant filed suit against plaintiff in the 
Municipal Court for the District of Columbia alleging that there was a 
certain sum due it. | 

6. While the said suit was pending, and even prior therein: the 
attorney and agent for the defendant made numerous telephone calls and 
wrote numerous letters to plaintiff. 

7. Plaintiff thereafter consented to entry of judgment, and the 
same was so entered on December 15, 1961. : 

8. Immediately after the said date, the attorney and agent for the 
defendant made numerous telephone calls to the home and place of busi- 


ness of plaintiff threatening, among other things, to notify his lessor, 


Texaco Company, of plaintiff's delinquency unless plaintiff immediately 


paid the amount of the judgment. 

9. On December 27, 1961, defendant's attorney and agent issued 
out of the Municipal Court (1) a writ of attachment on plaintiff's wages 
and salary, (2) a writ of attachment on other than wages and salary, 

(3) a list of detailed interrogatories to be answered by the plaintiff, and 
(4) a subpoena for oral examination directing the plaintiff's appearance 
in Municipal Court. The latter action was calculated to annoy and harass 
the plaintiff, where the evidence to be elicited from him could not 
possibly be other than would be elicited through the said interrogatories. 
10. On December 21, 1961, the attorney and agent for the defendant, 
pursuant to his said threat, wrote a letter to the president of Texaco ad- 
vising him that plaintiff had owed the money to the defendant for some 
years, and that the last voluntary payment on the debt was made by 
plaintiff on December 4, 1958. In the said letter, defendant's attorney 
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and agent stated, among other things, "I am sure that you expect the 
lessees and their officers of your stations to pay their just debts and, 
accordingly, will appreciate being advised when and what action your 
Firm will expected (sic) from him.” 

11. Defendant well knew that such letter could have no effect other 
than to jeopardize the good relations existing between plaintiff and his 
lessor and was only calculated to harass, annoy and embarrass the 
plaintiff. 

12. As a consequence of the said letter, the Texaco Company, 
through its representative, has indicated that it will make an investiga- 
tion of the matter. 

13. The acts of ‘the defendant, through its attorney and agent as 
hereinabove alleged, were done and performed wantonly, willfully and 
maliciously. As a result, plaintiff was caused to suffer severe pain of 
body and of mind, and great mental anguish, embarrassment, humiliation 
and shame, and his private relations with his lessor were invaded, to 
plaintiff's damage in the sum of $25,000.00. 

WHEREFORE, Plaintiff demands judgment in the sum of $25,000.00 
as compensatory damages and $10,000.00 as punitive damages, besides 
costs. 


/s/ Joseph Sitnick 
Attorney for Plaintiff 
401 Third Street, N. W. 
Washington 1, D.C. 
NAtional 8-3978 


Plaintiff demands jury trial. 
/s/ Joseph Sitnick 


[Filed Jan. 19, 1962] 
MOTION TO DISMISS COMPLAINT 
Defendants move to dismiss this action because the Complaint, and 
attached exhibit thereto, fail to state a claim against defendants upon 
which relief can be granted. 


/s/ Joseph Sitnick 
Attorney pro se and for Defendant 
[Certificate of Service] Agriesti * * * 


[Filed Jan. 31, 1962] 
OPPOSITION TO MOTION TO DISMISS 
Plaintiff opposes the defense motion herein to dismiss and, as 
grounds therefor, says as follows: 
1. That the authorities in this jurisdiction, including the é ones cited 
by defendants, hold that pleadings filed in an action are privileged pro- 
vided they are pertinent and material thereto. 


2. That the allegations in Paragraph 9 of defendants' complaint in 


Civil Action No. 25-62 of this Court are irrelevant and immaterial to it 
because they relate to judicial proceedings and are clearly of a public 
nature. 

3. That the allegations in the aforementioned Civil Action No. 25- 
62 concerning the letter sent to the Mr. James W. Foley, President, 
Texaco, Inc., are irrelevant and immaterial because (1) the content of 
the letter referred to related to a legal proceeding on which judgment 
was taken and, at most, constituted further publication of facts contained 
in a public record, and (2) since the letter was addressed to the said Mr. 
Foley at his office at 135 East 42nd St., New York, New York, the pre- 
sumption would be that the said letter was received in the State of New 
York which does not recognize a communication such as the one involved 
as an invasion of privacy. | 

4. That it is quite clear that the aforementioned irrelevant and im- 
material matter was used, not for a legitimate purpose, but to add color 
to facts which by themselves do not state a cause of action. The use of 
only a portion of the letter to the said Mr. Foley is good evidence of the 
intent to inflame by suggestion — a copy of the complete text of the said 
letter is attached. 

5. That the frivolous nature of the said Civil Action No. 25-62 is 
more clearly seen when it is considered that defendant Agriesti has a tax 
lien filed against him in this Court under No. 1793-61 in the amount of 
$1252.94. | 

6. That plaintiff is aware of other acts of defendant Agriesti that 
evince the frivolous nature of his claim, to wit: (a) the withdrawal from 
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Parkway Texaco, Inc., presently wholly owned by defendant Agriesti and 
his wife, of the persons who originally incorporated it with him when 
they learned of the lawsuit against him by plaintiff's client and his tax 
difficulties, (b) the unreasonable manner of and slow payment of another 
debt owed by defendant Agriesti, and (c) his false statements about the 
debt and judgment owed to plaintiff's client, all of which will be brought 
out more fully through discovery. Plaintiff believes that defendant Sitnick 
knew of some or all of the matters mentioned in Paragraphs 5 and 6 
hereof. 

7. That the allegations stating that plaintiff made numerous tele- 
phone calls and sent numerous letters about the debt and judgment isa 
matter of semantics and, while it is recognized that a point might be 
reached where doing so would constitute an invasion of privacy, plaintiff 
denies that it was reached in defendant Agriesti's case and he did not 
complain about them until effective means were taken to enforce the judg- 
ment. The substance to these allegations should, also, be developed 
before the Court acts on defendants’ motion to dismiss. 

8. That plaintiff seeks leave to amend his complaint to allege a 
count for invasion of privacy by defendants. 

WHEREFORE, the premises considered, plaintiff prays that the 
Court will deny defendants’ motion to dismiss and grant his leave to 
amend his complaint to add a count for invasion of privacy. 

/s/ George C. Dreos, Plaintiff 
DISTRICT OF COLUMBIA, ss: 

George C. Dreos, plaintiff in the above-titled action, having been 
first duly sworn on oath, deposes and says that he has read the foregoing 
Opposition and the statements therein are true to his best knowledge and 
belief. 

/s/ George C. Dreos, Plaintiff 


[JURAT dated January 31, 1962] 
[Certificate of Service] 


EXHIBIT TO OPPOSITION 


December 21, 1961 


Mr. James W. Foley 

President, Texaco, Inc. 

135 East 42nd Street Re: Michael Agriesti, President 
New York 17, New York Parkway Texaco, Inc., 1765 New 
York Avenue, N.E., Wash., D.C. 


Dear Mr. Foley: 
This is to ask your assistance in collecting a judgment entered in 
the Municipal Court for the District of Columbia in Civil Action No. 
24726-61 against the subject Agriesti in an amount totaling $1855.33. 
The subject person has owed the money involved in the said judgment to 
my client, Continental Baking Employees Federal Credit Union, for some 
years. His last voluntary payment on the debt on which the judgment is 
based was made on or about December 4, 1958. 
I am sure that you expect the lessees and their officers of your 
stations to pay their just debts and, accordingly, will appreciate being 
advised when and what action your Firm will expected from him. 


Sincerely yours, 


GEORGE C. DREOS 


cc: Michael Agriesti 
GCD:mtc 


[Filed Feb. 15, 1962] 
ORDER 

This cause came on for hearing on defendants’ motion to dismiss 
complaint because the complaint fails to state a claim against defendants 
upon which relief can be granted and the Court having considered the 
same, the opposition filed thereto, and the arguments of counsel thereon, 
it is this 15 day of February, 1962, 

ORDERED, that defendants’ motion to dismiss the complaint is 
granted, and the complaint be and it is hereby dismissed. 


/s/ Edward M. Curran 
[Certificate of Mailing] Judge 


[Filed March 7, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 27th day of February, 1962, that plaintiff, 
George C. Dreos, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 15th day of February, 1962, in favor of defendants, Joseph Sitnick 
and Michael Agriesti, against said plaintiff, George C. Dreos. 


/s/ George C. Dreos 
Pro Se 
1500 H Street, N.E. 


BRIEF FOR APPELLEES 


In Toe 


UNITED STATES COURT OF APPEALS 


For Tue Disreicr or Conumara Crecorr 


Gzozrce C. Dzzos, Appellant, “ Saks Bos 


v. 


Joseph Srrxick and Micnar, Acriesti, Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia 


Josera Srrvick 
JosEPH B. CaLANDEIELLO 
Attorneys for Appellees 
Investment Building 
Washington 5, D. C. 


QUESTION PRESENTED 


Where a complaint for libel alleges that libelous state- 
ments were made in a pleading filed in a judicial proceed- 
ing, and such statements appear to be relevant, pertinent, 
and material to the subject matter of such pleading, are 
such statements privileged, and is such complaint for libel 
properly dismissed on motion? 


INDEX 


Counterstatement of the Case -....-—-—-------- 
Summary of Argument -...-- 
Argument 


1. The alleged libelous statements were made in a 
judicial proceeding, and since they were relevant, 
pertinent, and material, are absolutely privileged .. 3 

_ The motion to dismiss does not admit that the allega- 
tions contained in the complaint are not relevant, 
material, or pertinent 


Conclusion 
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In THE 


UNITED STATES COURT OF APPEALS 


For Tue District or Cotumsia Circuit 
No. 16,973 
Grorce C. Daeos, Appellant, 


v. 


JoserH Srrnick and MicHare, Acriesti, Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The appellee, Joseph Sitnick, as attorney for appellee 
Agriesti filed a complaint for damages on behalf of appellee, 
Agriesti, alleging that the defendant in the said action, 
Continental Baking Employees Federal Credit Union, had 
caused Agriesti to suffer physical pain and mental anguish 
for the invasion of his privacy, and that the methods used 
for collecting a debt by the said Continental Baking Em- 
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ployees Credit Union were done and performed wantonly, 
willfully and maliciously (J.A. 2-4). Appellant, George C. 
Dreos, attorney for the Continental Baking Employees 
Credit Union filed an action in the District Court for libel, 
alleging that the use of the words ‘‘wantonly”’, ‘‘willfully’’, 
‘“<maliciously’’, ‘‘invasion of privacy’’, and ‘malicious 
methods of collecting debts’’, libelled him. (J.A. 1-2)? 

To the complaint for libel was attached, as an exhibit, 
the complaint filed by Agriesti against the Continental Bak- 
ing Employees Federal Credit Union. The appellant’s com- 
plaint shows on its fact that the alleged libelous statements 
were contained in a pleading in a judicial proceeding. 

Appellees filed a motion to dismiss the appellant’s 
complaint, ‘‘because the complaint, and attached exhibit 
thereto,’’ failed to state a claim against appellees -upon 
which relief could be granted (J.A. 4). : 

Judge Curran entered an Order in this cause granting the 


appellees’ motion to dismiss the complaint for the reasons 
stated in said motion (J.A. 7). 


SUMMARY OF ARGUMENT 


1. It is a well established principle of law in this juris- 
diction that where the alleged libelous statements are made 
in a pleading in a judicial proceeding and the said. state- 
ments are pertinent, material, and relevant to the proceed- 
ing, there exists an absolute privilege for which no: cause 
of action for libel may be maintained. There is no’ doubt 
that the alleged libelous statements contained in the com- 
plaint filed herein by the appellee, Joseph Sitnick, as 
attorney for appellee, Agriesti, are pertinent, material and 
relevant. Young v. Young, 118 F. 2d 807, 57 App. D.C. 157, 
and Brown v. Shimabakuro, 118 F. 2d page 17, 73 App..D.C. 
194; Williams v. Williams, 169 F. Supp. 860; West v. Daw- 


2Dreos was not named as a party defendant in the action ‘filed by 
Agriesti, nor was his name mentioned in the complaint. This action is 
now at issue, and is pending in District Court. : 
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son, — U.S. App. D.C. —, decided November 30, 1961, No. 
6533; ? Geier v. Jordan, D.C. Mun. App. 107 A. 2d 440, and 
Felton v. Sandground, et al., 90 W.L.R. page 371, decided 
March 7, 1962, Municipal Court for the District of Columbia. 


2. Where it appears from the complaint itself that the 
alleged libelous statements were made in the course of a 
judicial proceeding, and are thus privileged, the defense of 
privilege may be raised by motion to dismiss. A motion to 
dismiss does not admit that the alleged libelous statements 
are not pertinent, relevant or material. Young v. Young, 
supra; Ginsburg v. Black (7 Cir.), 192 F. 2d 823. 


ARGUMENT 


1. THE ALLEGED LIBELOUS STATEMENTS WERE 
MADE IN A JUDICIAL PROCEEDING, AND SINCE 
THEY WERE RELEVANT, PERTINENT AND MATE- 
RIAL, ARE ABSOLUTELY PRIVILEGED. 


This court on numerous occasions has decided the identi- 
cal question of law which is now presented for decision. 


In no uncertain terms this Court in the case of Brown v. 
Shimabakuro, supra, stated as follows: 


“In this jurisdiction, among others, statements in 
pleadings and affidavits are absolutely privileged if 
they have enough appearance of connection with the 
case in which they are filed so that a reasonable man 
might think them relevant. They need not be relevant 


in any strict sense.’’ (at page 195) 


In commenting on the general rule applicable to matters 


2 The record in West v. Dawson discloses that in an affidavit, and the 
points and authorities in opposition to a motion, appellee, an attorney, 
accused appellant, also an attorney, of making statements which were 
“half truths” and of making a statement which “was known to be false” 
under oath. Appellant filed a three count complaint for libel against 
appellee. The District Court granted appellee’s motion for Summary 
Judgment on the ground that such libelous statements were absolutely 
privileged because they were made in papers filed in a judicial proceed- 
ing. This Court affirmed the judgment in a per curiam opinion. 
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of this type this Court again in the case of Young v. Young, 
supra, stated the general rule in these words: 


“The general rule is that defamatory matter appear- 
ing in a pleading filed according to law in a court 
having jurisdiction, if relevant and pertinent to the 
issue in the case, is privileged, even if it reflects upon 
the character of one who is not a party to the suit.... 
This conclusion does not violate the rulings of the 
Supreme Court in White v. Nicholls, 3 How. 266, 11 
L. Ed. 591, nor in Nalle v. Oyster, 230 U.S. 165, 33 S. Ct. 
1043, 57 L. Ed. 1439.”” (at page 158-159) (Emphasis 
supplied.) 


These two cases were recently followed in the case of 
Williams v. Williams, supra, and also in the case of Geter 
v. Jordan, supra, where the Municipal Court of Appeals 
stated as follows: 


‘Ags we have already said, the first claim set out by 
Geier was for libel and slander. A bill of particulars 
filed with the first amended complaint alleged that the 
matter complained of was contained in the complaint 
filed in the former action. Since relevant statements 
in pleadings are absolutely privileged in this jurisdic- 
tion, this part of the claim was properly held invalid.”’ 
(at page 441 of 107A. (2nd) ) 


This rule of law is not only the general rule of law fol- 
lowed in this jurisdiction, but it is the universally accepted 
rule throughout the United States. One of the leading cases 
in the United States is Vieira v. M eredith, 84 R.I. 299, 123 
A. 2d 743, where the court, followed Young, supra, and said: 


‘<We have examined the authorities and it is our opin- 
ion that in the public interest we should adopt the 
pertinent rule which prevails generally in this country, 
namely, that libelous matter in pleadings filed in judi- 
cial proceedings are absolutely privileged where the 
statements are material, pertinent or relevant to the 
issues therein; that it is immaterial that the allegations 
are false and malicious, Matthis v. Kennedy, 243 Minn. 
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219, 67 N.W. 2d 413; and that this principle applies 
even if the libelous statements refer to @ person who 
is not a party to the suit, Young V. Young, 57 App. D.C. 
157, 18 F. 2d 807. However, the alleged libelous matter 
must be found to be relevant to the proceeding in which 
it is uttered and the question whether such defamatory 
matter is relevant or material is a question of law to be 
decided only by the court. Ginsburg v. Black, 7 Cir., 192 
F. 2d 823; 134 A.L.R. 483, 485. See also 53 C.J.S. Libel 
and Slander, Seetion 104.’ (at page 744) (Emphasis 
supplied.) 


It is worthy of note, that in Young v. Young, supra, this 
Court stated : 


“Jn determining the question of relevancy in such 
cases, it is the rule that the construction should be 
liberal, and that the privilege should embrace any 
statement which may possibly be pertinent. All doubt 
should be resolved in favor of the relevancy or perti- 
nency of the matter complained of. . . . ‘There is no 
danger that the right of fearless advocacy will be un- 
duly restricted by this limitation upon the privilege; 
for the matter, to which the privilege does not extend, 
must be so palpably wanting in relation to the subject- 
matter of controversy as that no reasonable man can 
doubt its irrelevancy and impropriety, and it will 
always be a matter of law for the judge, and never a 
question of fact for the jury, to determine that irrele- 
vancy and impropriety.’ ”’ At page 159 of 57 App. D.C. 
(Emphasis supplied.) 


The quotations from the several decisions in this juris- 
diction leave no room fcr doubt that the allegations miade 
in the complaint filed herein by the appellees were abso- 
lutely privileged since they were made in a judicial pro- 
ceeding and were relevant to the matters and things therein 
contained. It is worthy of note that the words which appel- 
lant finds objectionable in the complaint filed by the ap- 
pellees are words of art used in pleading, and were neces- 
sary to entitle Agriesti to the relief sought therein. 
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But appellant in his brief has made a desperate effort to 
distinguish these several cases decided in this jurisdiction 
and he is now contending that the language in the case of 
White v. Nicholls, supra, and the case of Nalle v. Oyster, 
230 U.S. 165, 33 S. Ct. 1043 are controlling authority for 
the instant case. It is submitted that a careful analysis of 
these two Supreme Court decisions clearly show that they 
are not applicable to the case at bar. In Nalle the Court 
specifically stated that on the record in that case it was 
unable to determine whether the libelous matter was perti- 
nent and material to a judicial proceeding. And it is to be 
noted that in Young this Court specifically stated, ‘‘This 
conclusion does not violate the rulings of the Supreme Court 
in White v. Nicholls ... nor in Nalle v. Oyster. . . . The in- 
stant issue was not involved in the former case; and in the 
latter it did not appear that the defamatory matter was 
pertinent or material to the cause.’’ (at page 159 of 57 
App. D.C.) (Emphasis supplied). 


2. THE MOTION TO DISMISS DOES NOT ADMIT THAT 
THE ALLEGATIONS CONTAINED IN THE COM- 
PLAINT ARE NOT RELEVANT, MATERIAL OR 
PERTINENT. 


Appellant recognizes the weakness of his argument in 
relying on Nalle v. Oyster and White v. Nicholls, therefore, 
he argues that the motion to dismiss is tantamount to an 
admission that the statements contained in the complaint 
are not revelant. But on this score appellant is also in error, 
because in disposing of a like contention in Young, supra, 
this Court said: 


“<The question of the relevancy or pertinency of mat- 
ters contained in a pleading, when in issue, is never 
left to the jury, but 1s a question of law for the court.’ 
... It follows that a demurrer to a petition for libel 
does not have the effect of admitting the pleader’s alle- 
gation that the defamatory matter in question was not 
relevant or material to the cause in which it was set 
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a (Emphasis supplied) (at page 159 of 57 App. 
.C.). 


It appears beyond doubt that the same contention which is 
now raised by the appellant, was held to be not tenable in 
Young. It is submitted, therefore, that it has no merit here. 


Appellant’s other contentions are not properly presented 
on appeal, as they are addressed to the merits of the action 
filed by appellees against the Credit Union, and might be 
asserted as a defense on the merits in that action. It would 
appear that these contentions are erroneously raised in a 
brief which is addressed to the law of the case. And it is 
obvious that the factual argument is an attempt on the part 
of the appellant to impress the Court with the lack of merit 
of the action filed by appellees. But this is not true, because 
the appellees’ complaint is grounded on the basic philosophy 
contained in Clark v. Associated Retail Credit Men, 70 App. 
D.C. 183, where the Court said: 


to check offensive col- 
public announcement 
the defendant has 


debt may amoun 
of the District of Columbia.”’ 


And even in the dissenting opinion in Clark, the late Mr. 
Justice Vinson said: sal 


“J am in thorough accord that overbearing, brow- 

‘high-powered’ methods to compel 

e well received in court, and that 

er, or agent transcends his 

s by threats or com- 

neighbors, or 

the public, an 2 the debtor, 
causing @ p i 

ing, such co’ 


injury is inflicted.’ (at page 
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As further basis for the appellees’ cause of action, see 
also 15 A.L.R. 2d 158, 168 A.L.R. 462, 106 A.L.R. 1453, 91 
A.L.R. 1495. 

In the Conclusion to his brief, Appellant asks that if this 
Court finds the ruling below was proper, the case should 
be remanded with instructions to grant him leave to allege 
‘¢an invasion of privacy or such other claim as he deems 
proper’’. This request was considered and properly denied 
by the Court below.® Since any claim by appellant would 
be predicated on the same allegations contained in Agri- 
esti’s complaint, the change in the title of the action by 
appellant could not affect the resulting decision of the Court. 


CONCLUSION 


Finally, ‘‘We think it requires no argument to demon- 
strate that the words complained of were pertinent and 
material to the cause, and the question to be determined is, 
Were they absolutely privileged, regardless of whether they 
were true or false, used maliciously or in good faith? The 
doctrine of privileged communications rests upon public 
policy, ‘which looks to the free and unfettered administra- 
tion of justice, though, as an incidental result, it may in 
some instances afford an immunity to the evil-disposed and 
malignant slanderer.’ . . . It cannot be doubted that it is a 
privilege liable to be abused, and its abuse may lead to 
great hardships; but to give legal sanction to such suits 
as the present would, we think, give rise to far greater 
hardships.’’ (Quoted approvingly in Abbott v. National 
Bank of Commerce, 175 U.S. 409 at page 411.) 


* Appellant’s opposition to the Motion to Dismiss (J.A. 6). The court 
below considered this opposition in entering its order of dismissal 
(J.A. 7). 
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The composite judgment of those jurists who have formu- 
lated these principles of law should not be disturbed. It is - 
respectfully submitted that the judgment of the Court be- 
low should be affirmed. 


Respectfully submitted, 


JoserH SrTnick 
Joserx B. CALANDRIELLO 
Attorneys for Appellees 
Investment Building 
Washington 5, D. C. 
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GEORGE C. DREOS, 


Appellant, 
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JOSEPH SITNICK, et al., | 
Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF 


In reviewing the cases cited in appellees' brief, appellant concedes 
that, in Brown v. Shimabakuro, this Court recognizes an absolute privi- 
lege for statements in pleadings that are considered pertinent and rele- 
vant thereto by a reasonable man; however, in doing so, he concurs in 
the fear expressed by Chief Judge Groner in Glass v. Ickes, 73 U.S. App. 
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D.C. 3, 117 F.2d 273, dealing with the question of privilege of a cabinet 


officer, where he said, 


"And, in this view I am impelled to concur in the opinion, 
though in doing so I express with great deference the 
fear that in this and previous cases we may have extended 
the rule beyond the reasons out of which it grew and thus 
unwittingly created a privilege so extensive as to be almost 
unlimited and altogether subversive of the fundamental 
principle that no man in this country is So high that he is 
above the law." 


Appellant, also, urges this Court to consider the statement in 


Prosser (2d Ed.), Section 95, on p. 628, where it states, 


"Finally, since there is no social advantage in the publica- 

tion of a deliberate lie, the privilege is lost if the defend- 

ant does not believe what he says. Many courts have gone 

further and have said that it is lost if the defamer does 

not have reasonable grounds, or "probable cause" to believe 

it to be true.” 

This is, in fact, the rationale of White v. Nicholls and Nalle v. 
Oyster, cited in appellant's brief, and it is only by inferring an absence 
of such an allegation into Young v. Young and Brown v. Shimabakuro that 
the sets of cases can be distinguished. An examination of the records on 
appeal in the Young and Brown cases reveals that there was, in neither 
case, an allegation that the libelous matter was published "without 


reasonable or probable cause." 


Is it too much to expect litigants and their attorneys to meet such 
a test (i.e., that their allegations should be made with reasonable or 
probable cause)? Will such a test reduce the legal profession to quavering 
shells? The Supreme Court in White v. Nicholls did not believe so. It 
said, to repeat, 

"_ . . the description of cases recognized as privileged com- 

munications, must be understood as exceptions to this rule, 

and as being founded upon some apparently recognized 

obligation or motive, legal, moral, or social, which may 


fairly be presumed to have led to the publication, and there- 
fore prima facie relieves it from that just implication from 
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which the general rule of law is deduced. The rule of evi- 
dence, as to such cases, is accordingly so far changed as | 
to impose on the plaintiff to remove those presumptions 
flowing from the seeming obligations and situations of the. 
parties, and to require of him to bring home to the defend- 
ant the existence of malice as the true motive of his con- 
duct. Beyond this extent, no presumption can be permitted 
to operate, much less be made to sanctify, under the 


protection of legal form." 
To require less of litigants and their attorneys is to give the green light 
to the unscrupulous, the vicious, and the reckless. 


Realizing the weakness in the complaint filed by them against 
appellant's client, appellees have attempted to bring their case within the 
aegis of Clark v. Associated Retail Credit Men, 70 App. D.C. 183, 105 
F.2d 62, so as to provide some pertinency and relevancy to their com- 
plaint. The attempt is transparent. In Clark v. Associated Retail Credit 
Men, the facts alleged in the complaint were: : 


| 


(1) Plaintiff suffered from arterial hypertension and 
had lost, but was slowly recovering, his sense of sight; and 
in order to recover, it was necessary to avoid excitement 


and worry. 
(2) Defendant knew these facts. 


(3) Defendant agreed with a merchant to collect from 
plaintiff an alleged debt. 


(4) Defendant sent plaintiff three letters. 


(5) One letter threatened suit, attachment and garnish- 


ment. 


(6) Another contained the false assertion that plaintiff 
had not replied to an earlier letter. 


(7) The said acts did aggravate plaintiff's condition 
and did injure him both psychologically and physiologically 
and caused him to have a relapse and severe attacks of 
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arterial hypertension and suffer mental and physical agony, 
and to spend not less than $100 in doctors’ bills (Note: This 
was in 1939 when a dollar meant something) and to be unable 
properly to attend to his business. 


There are no comparable allegations in appellees’ complaint, and the 
admitted facts are that a judgment had been taken by appellant's client 
against appellee Agriesti as a result of an acknowledged debt of long 
standing. The main letter complained of by appellees concerned the said 
judgment, not an alleged debt as in the Clark case, and Clark alleged 


real injuries. 


Appellees filed a spurious complaint without legal foundation and 
without reasonable or probable cause, and appellant does not believe that 
pertinency and relevancy is established by stringing words together and 
labelling it a complaint. The Court, of course, will look to the substance, 
not the form, of appellees’ complaint, and appellant feels sure that it will 
label it the sham that it is. 


For the foregoing reasons, appellant respectfully submits that the 
order of the District Court should be reversed, and this case remanded 
for further proceedings. If the lower court should be sustained, it is 
respectfully urged that appellant should be given the right to amend to 


allege an invasion of privacy. 


GEORGE C. DREOS 


1500 H Street, N. E. 
Washington, D. C. 


Appellant, Pro Se 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 16,973 


GEORGE C. DREOS, 


Appellant, 


Vv. 
JOSEPH SITNICK 


and 
MICHAEL AGRIESTI, 
Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia 


PETITION FOR MODIFICATION OF JUDGMENT 


and ow wehearemg Se Pee 


Appellant hereby petitions this Court, pursuant to its Rules 26 and 
27, to modify its judgment handed down on October 15, 1962 and, as 
grounds therefor, SayS as follows: | 


1. That he interprets the said judgment to hold that his complaint 
is fatally defective in its factual structure. 


2. That, assiming his interpretation is correct, he requests the 
Court to modify the said judgment to permit him, pursuant to Rule 15(a) 
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of the Federal Rules of Civil Procedure, to file the attached amended 
complaint, which speaks for itself, upon remand to the District Court 
or, in the alternative, to authorize it to consider a motion to amend 


upon remand. 


3. That, while there is no question of the right and duty of this 
Court to dispose of a case on such grounds as it finds in a record, it 
should be given considerable weight that the ground on which this Court 


presumably relied was not argued in the District Court (the only author- 


ities cited by appellees went to the question of absolute privilege), the 
judge of the District Court who dismissed the action therein did not 
intimate in any way that he was acting upon any other ground than the 
one cited by appellees (namely, absolute privilege), and the only ques- 
tion briefed by either appellant or appellees went to that issue. If 
appellant had been given any notice by the judge of the District Court 
that he was deciding the case on the ground relied upon by this Court, 
appellant would have asked for leave to amend, and, in most instances, 
such leave is granted. 


4, That, in support of the requested action, he refers the Court 
to Moore's Federal Practice, Volume 3, Section 15.08, page 831, where 
it states, citing International Ladies' Garment Workers' Union v. 
Donnelly Garment Co. (CCA 8, 1941), 121 F.2d 561: 


"Thus in one case an action was brought against a labor 
union under the Sherman Act. On appeal, it was held 
that the Sherman Act'was inapplicable and therefore 
that the court was without jurisdiction. On motion of 
the plaintiff, however, the appellate court modified its 
mandate to permit plaintiff to move for leave to file an 
amendment, after remand, dismissing the resident de- 
fendants and restating the claim as a civil action based 
on diversity of citizenship. Defendant contended that to 
allow the amendment would be equivalent to commencing 
a new and different action and conferring upon the dis- 
trict court jurisdiction of the person of non-resident 
defendants who had appeared voluntarily in response to 
the original cause of action. The court rejected this 
argument, pointing out that the defendants had had 
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notice from the beginning of the suit of the conduct 
upon which plaintiffs based their asserted right to 
relief." 


Furthermore, he asks the Court, also, to consider the statement 
in Moore's Federal Practice, Volume 3, Section 15.08, pp. 829-831, 
citing many cases in support thereof, stating, 


"The courts have Shown a ‘strong liberality ... in 
allowing amendments under Rule 15(a).' Recognizing 
that the entire spirit of the rules is to the effect that 
controversies Shall be decided on the merits, the 
courts have not been hesitant to allow amendments 
for the purpose of representing the real issues of the 
case, where the party has not been guilty of bad 
faith, is not acting for purposes of delay, the opposing 
party will not be unduly prejudiced or the trial of the 
issues unduly delayed. For example, the defendant | 
may be permitted to amend his answer to set up an 
additional defense; or the plaintiff may amend to state 
additional claims, to change the capacity in which he 
brings the suit, or to correct an insufficient statement 
of the claim or of the jurisdictional basis for the suit." 
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5. That while it now appears that appellant's complaint was in- 
eptly drawn, at the time it was drawn, he believed, in good faith, that it 
was a model of conciseness. Furthermore, appellees were obviously 
not deceived by its nature because neither in their brief in this Court 
nor in their points and authorities filed in the District Court did they 
raise any issue other than that of absolute privilege. 


6. That, if this Court denies him the requested relief, it will in 
effect deny him substantial justice because he has no claim for an abuse 
of process since he was not made a party to appellees' complaint and a 
complaint for invasion of privacy would be relatively weak and would 
require the proof of special damages which would be difficult to prove. 
Furthermore, appellant's real damage is to his reputation as an attor- 


ney which he should be given an opportunity to protect if it can be done 


under law. 
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7. That, in view of the foregoing, appellant believes that, unless 
the Court is willing to hold that the proposed amended complaint does 
not state a claim upon which relief can be granted or, in the alternative, 
that, while it states a claim, as a matter of law, appellees’ complaint 
is absolutely privileged, he should be allowed to file his proposed 
amended complaint upon remand or, in the alternative, the District 
Court should be authorized to consider a motion to amend upon remand. 


8. That he believes that appellees’ complaint was drafted with 
the feeling on appellee Sitnick's part that he would be protected from 
any consequences by reason of absolute privilege and it should not be 
lost upon the Court that his only statement at argument of this appeal 
was to the effect that ''a complaint for invasion of privacy is, also, pro- 
tected by absolute privilege." He, also, believes that appellee Sitnick 
did not make him a party to his complaint on behalf of appellee Agriesti 
was solely toavoid any claim for abuse of process, and it is very un- 
likely that an organization, such as appellant's client, will fine such an 


action after the disposal of appellees’ complaint; accordingly, he has 


protected himself further. Furthermore, complaints for abuse of 
process are not favored by the courts. 


WHEREFORE, the premises considered, petitioner prays that 
this Honorable Court will grant him leave to file the attached amended 
complaint upon remand or, in the alternative, to authorize the District 


Court to consider a motion to amend upon remand. 


George C. Dreos, Pro se 
1500 H Street, N. W. 
Washington 2, D. C. 
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CERTIFICATE OF GOOD FAITH 


Lhereby certify that this petition is presented in good faith and 


not for delay. 


_ 


George C. Dreos 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Petition with attached 
amended complaint was mailed, postage prepaid, to Joseph Sitnick, 
appellee, and attorney for appellee Agriesti, at his last known address 
of Investment Building, Washington 5, D. C., on this day of 
October, 1962. 


Ee - e 
George C. Dreos, Appellant 


EXHIBIT A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE C. DREOS 
1500 H Street, N. W. 
Washington, D. C. 


vs. > CIVIL ACTION No. 178-62 


JOSEPH SITNICK 
401 - 3rd Street, N. W. 
Washington, D. C. 


and 


MICHAEL AGRIESTI 

c/o Parkway Texaco, Inc. 
1765 New York Avenue, N. E. 
Washington, D. C. 


AMENDED COMPLAINT FOR LIBEL 


1. Plaintiff is a domiciliary of the State of Maryland and engages 
in the practice of law in the District of Columbia. Defendants Sitnick 
and Agristi are domiciliaries of the State of Maryland and engage in the 
practice of law and operate a business in the District of Columbia, 
respectively. The amount in controversy exceeds three thousand dol- 
lars ($3000.00) exclusive of interest and costs. 


2. On January 4, 1962, Civil Action No. 25-62, prepared by defend- 
ant Sitnick and naming defendant Agriesti as plaintiff, was filed in this 
Court, and the attached copy thereof is made a part of this proceeding. 


3. That the allegations of paragraph 6 of defendants' complaint 
against plaintiff's client are only partially true and must be understood 
in context before they can be properly evaluated. 


4. That prior to filing the legal action against defendant Agriesti 
on August 22, 1961, plaintiff had during the years 1958 and 1959 attempted 
to collect the debt involved without litigation, and, during the said period, 
he wrote defendant Agriesti a total of five letters (and one duplicated 


another because the initial letter was sent to two different addresses), 
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made one personal visit to the gasoline station that defendant Agriesti 
was then operating, and made a number of telephone calls, the number 
of which he did not keep track. 


5. That none of the said letters or telephone conversations were 
beyond the bounds of professional ethics, and defendant Agriesti did not 
make any charges against plaintiff at any time during the said period. 


6. That during the year of 1958, defendant made some pay ments 
on his debt to plaintiff's client and stopped paying on or about Decem- 
ber 4, 1958. 


7. That the last letter sent to defendant Agriesti was dated 
May 18, 1959. 


8. That since defendant Agriesti was relatively new in business 
during 1958 and 1959 and to give him a chance to become established, 
plaintiff, with his client's concurrence, allowed defendant Agriesti much 
leniency in the payment of the debt. 


9. That, subsequent to May 19, 1959, plaintiff returned the claim 
to his client, who subsequently turned it over to Claims Associates, Inc., 


a collection agency, for collection. 


10. That, when the said Claims Associates, Inc., sent a representa- 
tive to see defendant Agriesti about the debt, he falsely told the said 
representative that he had paid plaintiff the total amount of the debt in 
full. 


11. That, when plaintiff was notified of defendant Agriesti's state- 
ment about paying the debt in full, plaintiff immediately telephoned 
defendant Agriesti about his statement, and he denied making it; accord- 
ingly, no action for slander was filed against defendant Agriesti at that 


time. 


12. That the matter laid dormant until the summer of 1961 when 


plaintiff happened to see the name, Michael Agriesti, on a new, large 
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gasoline station in a choice location in the District of Columbia, and 
when he checked into it, he found that it was being operated by defend- 
ant Agriesti. : 


13. That he contacted his client and received authorization to 
file a legal action for the aforementioned debt before the statute of 


limitations ran on it. 


14. That, prior to filing the said legal action and thereafter, he 
neither wrote any letter to defendant Agriesti or telephoned him until 
after consultation with defendant Sitnick and with his concurrence or at 


his suggestion. 


15. That the imputation, by innuendo, in paragraph 6 of defendants' 
complaint against plaintiff's client, that plaintiff was guilty of profes- 
sional misconduct is completely false and known to be false by defendant 
Sitnick. 


16. That the only letter sent by plaintiff to defendant Agristi 
after the legal action was filed, other than a copy of one to Mr. Foley, 
mentioned later, was a copy of one to defendant Sitnick, which read as 


follows: 


"November 24, 1961 


Joseph Sitnick, Esq. 
401 - 3rd St., N. W. 
Washington 1, D. C. 
Re: Continental Baking Employees 
FCU v. Michael Agriesti 
Dear Mr. Sitnick: 


At your request, I am withholding action to enforce 
the consent judgment until November 27th. If payment is 
not received by the said date, proceedings will be initiated 
on the full judgment. 


Sincerely yours, 
George C. Dreos" 
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A copy of the said letter was sent to defendant Agriesti with defendant 


Sitnick's concurrence. 


17. That no telephone calls were made by plaintiff to defendant 
Agriesti until after the November 27th deadline mentioned in the afore- 
mentioned letter had past, when he telephoned defendant Sitnick to deter- 
mine whether the first payment was going to be made. He was told by 
defendant Sitnick that defendant "Agriesti does not return my telephone 
calls" and said, "Why don't you call him?" 


18. That since plaintiff's office is close to defendant Agriesti's 
place of business, rather than telephone him, on or about November 28, 
1961, he made a personal visit to defendant Agriesti's place of business 


and had a personal conversation with him. 


19. That during the said conversation, defendant Agriesti gave 
further assurances to plaintiff that he would make the first payment 


which was due on November 20, 1961 under the stipulation signed by him, 


defendant Sitnick and plaintiff, and promised to telephone plaintiff on or 
around December 1, 1961 concerning it. 


20. That defendant Agriesti did call plaintiff, requested a further 
extension which was granted until December 9, 1961. Defendant Agriesti 
also promised to telephone on the said date, and when he failed to do So, 
plaintiff telephoned him on December 11, 1961, was told that the initial 
payment could not be made at that time, and a further extension was 
requested. 


21. That defendant Agriesti was told that, in view of his past 
record of broken promises, no further extension could be made, and 
plaintiff initiated steps to take judgment against him which was granted 
on December 15, 1961. 


22. That the judgment was not an outright consent judgment as 
indicated in paragraph 7 of defendants’ complaint against plaintiff's 
client; it was the result of a formal stipulation signed by both defendants 
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on November 6, 1961 and by plaintiff on October 25, 1961 which pro- 
vided for settlement of the legal action filed on behalf of plaintiff's client 
without entry of judgment, for less than the full amount claimed, and to 
be paid in installments of which the first was due on November 20, 1961. 


23. That negotiations for the said settlement were commenced in 
September, 1961, and defendant Agriesti was aware from that time on 
that he would have to make payments on the claim; yet, in December, 
1961, after signing of the said formal stipulation, he did not make the 
first payment under the said stipulation or offer any part of it. 


24, That after taking judgment against defendant Agriesti, plaintiff 
telephoned defendant Agriesti's place of business to determine whether 
he wanted plaintiff to take action to enforce the judgment and left 
messages for him to return his calls. : 


25. That defendant Agriesti did not return his calls, and, on or 
about December 21, 1961, he again called defendant Agriesti's place of 
business to determine what he wanted to do about the judgment and got, 
instead, defendant Agriesti's wife who is an officer of the firm and a 
paid employee. He explained the purpose of the call to the said wife 
who apparently spoke to defendant Agriesti and reported that defendant 
Agriesti had said, "That debt was paid in full a long time ago," which 
was a repetition of his earlier slander. 


26. That after the telephone conversation with the said wife, 
plaintiff did not, in any way, contact defendant Agriesti. 


27. That plaintiff believes that all of the contacts made by him 
with defendant Agriesti were within the spirit of defendant Sitnick's 
suggestion to call defendant Agriesti since he could make no contact 
with him, and, at no time, did defendant Sitnick complain in any manner 
about such contacts. : 


28. That plaintiff did put defendant Agriesti on notice that, if he 
did pay the judgment, it would be necessary to contact his lessor about 
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it, but he did not, in any way, threaten him but, rather, was giving him 


a chance to ponder the wisdom of his course, 


29. That the letter sent to Mr. James W. Foley, President of 
Texaco, Inc., contained information that was in the public records of 
the Municipal Court for the District of Columbia and was completely 
true in every respect and was only written after defendant Agriesti was 


given every opportunity to pay his just debt and avoid the requirement 


for it. 
30. That the said letter dated December 21, 1961 said as follows: 


‘Mr. James W. Foley 
President, Texaco, Inc. 
135 East 42nd Street Re: Michael Agriesti, President 
New York 17, New York Parkway Texaco, Inc., 1765 New 
York Avenue, N.E., Wash., D.C. 
Dear Mr. Foley: 


This is to ask your assistance in collecting a judgment 
entered in the Municipal Court for the District of Columbia in 
Civil Action No. 24726-61 against the subject Agriesti in an 
amount totaling $1855.33. The subject person has owed the 
money involved in the said judgment to my client, Continental 
Baking Employees Federal Credit Union, for some years. His 
last voluntary payment on the debt on which the judgment is 
based was made on or about December 4, 1958. 


I am sure that you expect the lessees and their officers 
of your stations to pay their just debts and, accordingly, will 
appreciate being advised when and what action your Firm will 
expected from him. 


Sincerely yours, 
GEORGE C. DREOS 

ec: Michael Agriesti 

GCDM: mtc" 

31. That every one of the process mentioned in paragraph 9 of 
defendants' complaint against plaintiff's client issued against defendant 
Agriesti to enforce the judgment in question was in strict accordance 
with the Rules of the Municipal Court for the District of Columbia. 
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32. That he acted in a reasonable manner at all times during the 
proceedings to collect the defendant owed his client by defendant 


Agriesti; although, he was treated with repeated broken promises and 


acts of provocation. 


33. That prior to taking judgment against defendant Agriesti on 
December 15, 1961, he was aware that defendant Agriesti had bragged 
about a vacation that he and his wife had taken to Jamaica, British 
West Indies, and the deliberately slow manner that he used in paying a 
debt to a former co-worker of the Continental Baking Co. — the said 
co-worker who had a lien against the home of defendant Agriesti and 
his wife had to make personal trips to receive any payment on his debt 
from defendant Agriesti and, then, was only paid a few dollars a week. 


34, That, subsequent to the action filed by defendants against 
plaintiff's client, upon checking the records in the District Court for 
the District of Columbia, he discovered that defendant had a tax lien, 
No. 1793-61, filed against him by the federal government, and, upon 
checking the records of the Corporation Division of the Recorder of 
Deeds for the District of Columbia, discovered that defendant Agriesti's 
former associates in his business had withdrawn after the tax lien and 
plaintiff's client's legal action were filed. 


35. That the spurious action filed by defendants against. plaintiff's 
client was done for the sole purpose of putting on a cloak of innocence 
for the proposed investigation by defendant Agriesti's lessor, Texaco, 
Inc. : 
36. That defendant's complaint against plaintiff's client and the 
allegations therein that plaintiff threatened and harassed defendant 
Agriesti; conducted himself in a wanton, willful and malicious way; 
invaded defendant Agriesti's privacy; used coercive and malicious 
methods of debt collection; and, as imputed in paragraph 6, by innuendo, 
conducted himself in unprofessional manner, were all falsely, willfully 
and maliciously made without reasonable or probable cause, injured 
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plaintiff in his professional capacity as a lawyer, and hold him up to 
public scorn, contempt and ridicule. 


WHEREFORE, the premises considered, plaintiff prays for judg- 


ment against both defendants, individually and severally, for one 
hundred thousand dollars ($100,000.00) compensatory damages, fifty 
thousand dollars ($50,000.00) punitive damages, and costs of this action. 


GEORGE C. DREOS, Pro Se 
1500 H Street, N. E. 
Washington 2, D. C. 


